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     A month after Celia and Ed Duffy are married, their daughter, Emily is born.  A year later, after one of many fights between them, Ed moves out.  He occasionally sends Celia money but never stays in the same place long enough to get the mail that Celia sends him in return.  Ten years later, Ed reappears and with Celia’s agreement moves back in with her and Emily.  After several years, the fights begin again.  The primary topic has recently shifted to Celia’s suspicion that Ed is having sexual intercourse with Emily, now 17 years old.  With the help of a neighbor, Celia catches Ed in the act and reports him to authorities.  Ed thinks it is hopeless to deny the charge and confesses to incest with his daughter.

     Ed is shocked to learn from his lawyer that he is charged with statutory rape of a 15-year-old rather than incest.  During pre-trail discovery he learns that “Emily” is not his daughter, who died soon after his departure, but rather the child of Celia’s sister and another man, born two years after his Emily.*  Ed enters a plea of not guilty to statutory rape, which requires intercourse with a female less than 16, who the actor knows or should know may be under 16.  The defense accepts the prosecution’s evidence that the girl is only 15 but insists that Ed reasonably believed her to be 17.  Defense counsel offers Ed’s confession to incest to prove that Ed thought he was having intercourse with his daughter who, everyone agrees, would have been 17.  Is Ed liable for statutory rape?

*The facts are a variation on a Scottish case reported in The Guardian, 6 October 1990, p.2.

